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ASBESTOS DISEASES COMPENSATION BILL 2013 
Discharge of Order and Referral to Standing Committee on Environment and Public Affairs — Motion 

Resumed from 24 September on the following motion moved by Hon Sue Ellery — 

That the order of the day for the Asbestos Diseases Compensation Bill 2013 be discharged and the bill 
referred to the Standing Committee on Environment and Public Affairs for consideration and report no 
later than 25 February 2016. 

HON NICK GOIRAN (South Metropolitan) [10.13 am]: I am pleased to continue my remarks in respect of 
the motion currently before the house. Mr President, you may recall that the last time I had the opportunity to 
make some remarks on this matter was Thursday, 24 September this year. This particular matter has come on on 
a number of occasions over a significant period of time. I guess one of the difficulties with trying to address 
some of these bills via the non-government business mechanism is that it is a rather stop–start process and it can 
be somewhat disruptive in trying to get a smooth flow for the purposes of members’ consideration of the matter 
before the house. For members who are unaware or who may have been away previously on urgent 
parliamentary business and the like, the status of the matter is that we are currently considering whether this 
private member’s bill brought on by Hon Kate Doust ought to be referred to a committee. On Thursday, 
24 September this year, I had the opportunity to conclude my remarks on the second reading of the bill, having 
made an attempt to start them on a previous occasion and subsequently having been called away on urgent 
business, and, regrettably, having been unable to attend the debate when it was once again brought before the 
house. If I remember correctly, my good friend Hon Simon O’Brien assisted in obtaining leave for me to 
continue my remarks on a further occasion, and I appreciate that courtesy from both him and the house. Having 
concluded those remarks on Thursday, 24 September, Hon Sue Ellery moved the motion currently before us, 
which reads — 

That the order of the day for the Asbestos Diseases Compensation Bill 2013 be discharged and the bill 
referred to the Standing Committee on Environment and Public Affairs for consideration and report no 
later than 25 February 2016. 

On that occasion on Thursday, 24 September, I had just commenced my remarks in respect of the motion moved by 
the honourable Leader of the Opposition and regrettably time then expired and that is effectively where we are up to 
in consideration of this bill. Therefore, I would like to continue those comments I started two months ago. 

Let me start by considering the motion moved by the honourable Leader of the Opposition and reminding 
members that, of course, the bill proposed to be sent to the Standing Committee on Environment and 
Public Affairs is the Asbestos Diseases Compensation Bill. I have previously expressed to the house some 
sympathy for aspects of the proposal brought forward by Hon Kate Doust. Specifically, members may recall that 
the bill seeks to introduce an opportunity for sufferers of asbestos-related diseases to claim for any subsequent 
conditions they might obtain or discover and, in doing so, give them a so-called second bite at the cherry by, first 
of all, having an award for provisional damages. I have said previously that I have some sympathy for that, but, 
as Hon Kate Doust would be aware, my concern is that if we are to go down that path, it should not be limited to 
just sufferers of asbestos-related diseases. Let me begin my remarks this morning by saying that if this matter is 
to be referred to a committee, I would like to think that the committee looking into this would look into whether 
Western Australians other than sufferers of asbestos-related diseases might be able to obtain an award for 
provisional damages, and perhaps I will need to seek advice about this at some later stage. 

The policy of the Asbestos Diseases Compensation Bill 2013, brought forward by Hon Kate Doust, is that it be 
restricted to asbestos disease sufferers. I would not want to have a situation in which a well-meaning bill such as 
this goes to a committee only to find that the committee is somehow restrained and able to look only at the 
mechanism by which asbestos disease sufferers might be able to obtain awards for provisional damages. It is my 
view that if this matter is to go to a committee, we need the committee to look at who else might be able to 
obtain provisional damages. I have previously expressed my concern for, for example, victims of medical 
negligence in situations in which perhaps a diagnosis of cancer of some sort has been missed in circumstances of 
recklessness on the part of a medical practitioner—I would like to say at this point that that is fortunately an 
uncommon event in Western Australia, but it nevertheless still occurs—and, through the negligence of that 
medical practitioner, there is no longer the opportunity for the cancer sufferer to be able to obtain the treatment 
that they might otherwise have been able to obtain. 

We will no doubt in due course hear what Hon Kate Doust’s views are on that matter, but I would like to think 
that members in this house generally would hold a policy view that people in that situation ought to be as entitled 
to an award of criminal damages as is an asbestos disease sufferer. The reason, of course, is that those 
individuals are suddenly subjected to a severely limited lifespan and regrettably, because of the way our justice 
system works, these cases take a lot of time and people can be put under enormous duress to settle their case for 
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compensation much earlier than they otherwise would, simply because they recognise that were their life to end 
at that point in time, almost all of their claim would be extinguished. It seems to me that it would be 
unreasonable for any member of this house to suggest that the cancer sufferer I refer to should be in any better or 
worse situation than the asbestos disease sufferer. That is a matter I think the committee ought to have the 
capacity to look into, if this bill is to go to a committee. 

I note that the motion moved by Hon Sue Ellery does not seek to restrict the consideration of the matter to the 
mechanics of the bill—in other words, as recently happened in the referral motion on the infamous Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015. That particular referral to the 
Standing Committee on Legislation restricted the committee to not looking into the policy of the bill; that was an 
express order of the house to constrain the committee. I note that Hon Sue Ellery has not done that in this matter, 
and I support that. As I say, I would like to see the committee look into the policy aspects of this bill, but not 
because I object to the policy; if I have any objection to it, it is that it is not wide enough. That is a matter 
I would like to see the committee look into, if this bill is to be referred to a committee. At the moment, it is 
proposed that the committee be the Standing Committee on Environment and Public Affairs. 

The second thing that the committee would need to look into is the second aspect of this private member’s bill 
from Hon Kate Doust. The second aspect of the bill is to seek damages for what I refer to as gratuitous services 
provided to a third party, which is currently unavailable at common law. This is quite a technical issue and we 
could well use the expertise of a parliamentary committee to look into it. In brief, so that we are clear as to what 
we are referring to, given the stop–start nature of this debate, the relevant case is Sullivan v Gordon, sometimes 
referred to as Sullivan v Gordon damages. Although it is some time since I have practised law and, indeed, I do 
not currently hold an annual practising certificate, it is my recollection—unless the law has changed in very 
recent times, and I do not believe it has—that a Sullivan v Gordon claim can in effect be taken into account 
when assessing general damages. If a committee is going to look into this matter, it is going to have to have an 
appreciation of the fact that any claimant, whether an asbestos disease sufferer or otherwise, can make a claim 
for different heads of damage, and one of those heads of damage is a category known as general damages. 
Although the issue of people being able to make a claim for gratuitous services to a third party is not a discrete 
and standalone head of damage under Western Australian law because it is not recognised under the common 
law pursuant to a ruling of the High Court, it is nevertheless a factor taken into account by a trial judge when 
determining the quantum of somebody’s general damages claim. 

For example, if an asbestos disease sufferer prior to their injury was providing free of charge some kind of 
gratuitous service—which might be in the form of household duties, handyman duties or carer-type activities—
to a third party, and is no longer able to do so because of the injury or disease that is the subject of the claim, that 
will be taken into account by way of a general damages claim. That is to be distinguished from an ordinary 
gratuitous services claim, which is an available head of damage, in which some third party provides a service to 
the injured person—for example, the household, caring or handyman activities I referred to earlier—and the 
injured person or asbestos disease sufferer receives those services free of charge. The law, at the moment, allows 
for a claim to be made for that. The rationale for that is that if that person—shall I call them a good Samaritan—
who is providing that service free of charge is no longer in a position to do that, the injured person, or the disease 
sufferer, would need to pay somebody commercially to do that for them, and, therefore, the courts recognise that 
there should be compensation in those circumstances.  

Members will note that the emphasis is on the need of the person suffering rather than what they would be 
providing to another person. Those two matters need to be distinguished and they are matters that the committee 
would need to understand and consider. It is for those reasons that I have previously indicated that I am not as 
enthusiastic about the proposal by Hon Kate Doust with regard to Sullivan v Gordon damages as I am about the 
provisional damages aspect; so, in a sense, I like half the bill and I do not like the other half. However, I hasten 
to add that I am certainly open to be persuaded in the Sullivan v Gordon damages issue; I just have not yet been 
persuaded on it. Perhaps that is work the committee might be able to do; indeed, if I recall correctly, in my last 
contribution on this matter on 24 September this year, I indicated that I would be happy to substitute for anybody 
and go on the committee or otherwise participate in some other capacity. 

One matter that most definitely the committee would need to look into is what threshold would apply. 
Hon Kate Doust’s bill is silent on this point, and it is a matter that needs not only to be understood by members, 
but also an answer to be given to it. At the moment, a gratuitous services claim—that head of damage to which 
I referred earlier—which is available at law in Western Australia, is subject to a threshold of $7 000. That means 
that if a person is to formulate somebody’s claim and it is discovered that the services being provided by that 
good Samaritan to the injured person is of a value of, let us say, $10 000, because that figure is greater than the 
$7 000 threshold, they are then entitled to that full $10 000. If, however, their claim is quantified and the trial 
judge says, “Yes, I acknowledge that those services have been provided to you free of charge by person X, but 
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I quantify those services to be valued at $5 000”, because that is below the threshold of $7 000, the person gets 
nothing. 

Hon Adele Farina: You make a good argument for greater reform of the law. 

Hon NICK GOIRAN: Indeed, Hon Adele Farina; I have been saying that for several years. 

Hon Adele Farina: That should not halt the consideration of this bill, though. 

Hon NICK GOIRAN: No; but we need to understand whether a threshold will be in place for the 
Sullivan v Gordon damages, because, as I read the bill as it currently sits, if it were passed, there would be no 
threshold. I am not sure that issue has been considered; and, if it has been, I would need to be persuaded why this 
new category of compensation, which the High Court says does not even exist at common law, is not going to be 
subject to a threshold, but for the one that we all accept exists at common law and is available to people, we 
pinch $7 000 off them. In fact, when I first made my speech notes on this matter, would members believe, two 
years ago, according to my notes, on 1 November 2013—so I can understand Hon Kate Doust’s exasperation 
about how long these things take—the threshold was $6 500. It increases incrementally from time to time. 
I believe when it was first put into place by legislators of Western Australia at the time, the threshold was 
$5 000. But, according to my notes, on 23 August this year—it is probably one of the numerous things that 
happen in this place that we do not know has happened because a great deal of activity happens during formal 
business through gazettal processes and the like—the threshold was increased to $7 000. That was on 
23 August 2015. For those members who are particularly interested, they might like to know that it was 
backdated to 1 July 2015, which I have an issue with—but that is a topic for another time. 

Hon Adele Farina: The regulation-making power issue yet again. 

The PRESIDENT: Yes, but we are dealing with a referral motion, and that is a critical and rather narrow debate 
in these cases. The member is canvassing issues, of course, which could and, in his mind, should be considered 
by the committee. 

Hon NICK GOIRAN: Thank you, Mr President. Yes, indeed; I think all the matters I have referred to this 
morning ought to be considered by the committee if the bill is referred to a committee. 

One further thing that needs to be considered this morning is not only the things that the committee ought to 
consider, but also the choice of the committee. Hon Sue Ellery, in her motion on Thursday, 24 September this 
year, proposed to honourable members that this bill by Hon Kate Doust be sent to the Standing Committee on 
Environment and Public Affairs. I confess that I am somewhat perplexed by that choice of committee. Members 
would be aware that schedule 1 of the Legislative Council standing orders lists the various committees of the 
house; indeed, I guess one could select any committee in some respects. However, one would think that it would 
be best to refer it to a committee whose terms of reference or functions are best suited to the bill in question. 

Hon Kate Doust: But the environment committee has in the past had bills referred to it for inquiry, so it is not an 
unusual situation. In fact, they have had legislation around GMOs and a couple of other areas sent to them, and 
I think even regulations for swimming pools at one point in time sent to them by the house, so it does not restrict 
them from looking at legislation. 

Hon NICK GOIRAN: That is indeed a very good point made by Hon Kate Doust. I gather from that useful 
interjection that she is very supportive of Hon Sue Ellery’s choice of committee, but no doubt we will hear from 
the honourable member in due course. 

I am not persuaded that the environment and public affairs committee is the best choice of committee, and I note 
that the standing orders state at schedule 1 that an environment and public affairs committee will be established. 
It states — 

2.2 The Committee consists of 5 members. 

Importantly, the standing orders at schedule 1 go on to identify the functions of that committee, which states — 
2.3 The functions of the Committee are to inquire into and report on — 

(a) any public or private policy, practice, scheme, arrangement, or project whose implementation, 
or intended implementation, within the limits of the State is affecting, or may affect, the 
environment; 

I dare say that that first function would qualify with regard to asbestos diseases. It then states — 
(b) any Bill referred by the Council; 

That is consistent with the useful interjection earlier of Hon Kate Doust and her reference to past precedents of 
matters that have gone to that particular committee. 
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Last, but not least, is petitions. I will not digress to talk about petitions and what I think the name of that 
committee should be. Suffice to say, schedule 1 of our standing orders supports Hon Kate Doust’s contention 
that it is permissible for the Asbestos Diseases Compensation Bill 2013 to go to the Standing Committee on 
Environment and Public Affairs. I concur with Hon Kate Doust that it is permissible. Where, perhaps, we may 
differ is whether it is the best choice of committee. Schedule 1 of the Legislative Council standing orders makes 
reference to “A Legislation Committee”. Part 4 of schedule 1 reads — 

4.1 A Legislation Committee is established. 
4.2 The Committee consists of 5 Members. 

The committee consists of five members—an equal number of members as on the Standing Committee on 
Environment and Public Affairs. The standing orders continue — 

4.3 The functions of the Committee are to consider and report on any Bill referred by the Council. 
4.4 Unless otherwise ordered, any amendment recommended by the Committee must be consistent 

with the policy of the Bill. 
That is interesting, and it is a matter I had not considered until now. I am interested to hear what other members 
have to say on that point. My proposal is that this matter might be better suited to go to the Standing Committee 
on Legislation, rather than the Standing Committee on Environment and Public Affairs. Although I concur with 
Hon Kate Doust’s point that it is not improper or impermissible for this bill to go to the environment and public 
affairs committee, it is my general view that, unless exceptional circumstances exist, bills referred by this house 
ought to go to the legislation committee because that is its primary and, in effect, sole purpose. Other committees 
have multiple purposes and multiple functions, including the environment and public affairs committee, which 
looks into petitions. Moments ago Hon Simon O’Brien tabled a report that advises the house of how the 
Standing Committee on Environment and Public Affairs dealt with numerous petitions. That committee has 
another primary purpose; on another day I might express some views as to whether I think that should be its sole 
purpose. For the purposes of today, I believe looking into bills referred by the house is a secondary function of 
the Standing Committee on Environment and Public Affairs—indeed, it is listed as the second function of 
three—whereas the legislation committee has one function; that is, to look into bills referred by the house. 
I think the environment and public affairs committee should be a reserve committee that receives bills in 
circumstances when the legislation committee is so inundated with work that it would not be workable for it to 
handle those bills. 
I do not serve on the legislation committee so I stand to be corrected, but I do not believe the legislation 
committee has anything on its books at the moment. I am not aware of it dealing with any bills; possibly the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 was the last bill it dealt 
with. The hardworking Chair of the Standing Committee on Legislation is away on urgent parliamentary 
business at the moment and is unable to assist me with a useful interjection. Let us assume, unless somebody 
wishes to correct me, that the legislation committee has nothing on its books at the moment and might have the 
capacity to look into this bill. 
Hon Kate Doust: Will Hon Nick Goiran take an interjection? Hon Nick Goiran is aware that the house is 
currently working its way through a referral to that committee on the protest bill, so sometime over the next 
week that bill may end up being referred to that committee. One lives in hope. 
Hon NICK GOIRAN: Hon Kate Doust always makes very useful interjections. I think there is some kind of 
standing order that prohibits me from trying to forecast the future or pre-empt what may or may not happen in 
the house. I courteously note that interjection. 
Hon Kate Doust: As an optimistic opposition we hope the referral will be successful. 
Hon NICK GOIRAN: I digress, Mr President. 
I return to the choice of committee. I bring to members’ attention that if my suggestion that the legislation 
committee would be a superior option — 

Hon Robyn McSweeney: No, definitely not! 

Hon NICK GOIRAN: I note and welcome the return of the hardworking chairman of that committee, who has 
concluded her urgent parliamentary business, to the chamber. 
Hon Robyn McSweeney: The environment committee is a very good place! 
Hon NICK GOIRAN: Yes. No doubt we will hear from Hon Robyn McSweeney after I have concluded my 
remarks. 
Paragraph 4.4 of part 4 of schedule 1 of the standing orders reads — 
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Unless otherwise ordered, any amendment recommended by the Committee must be consistent with the 
policy of the Bill. 

If we were to refer this bill to the legislation committee, which I believe would be the better choice for the 
reasons already outlined in my brief remarks this morning, I think there ought to be an explicit order allowing 
the legislation committee to make amendments outside the scope and policy of the bill. As I outlined earlier, it is 
of significant concern to me that if this bill were to pass the chamber at some point in time, it would be restricted 
to asbestos disease sufferers. That is something I cannot countenance not because of a lack of empathy, 
sympathy or concern on my part for asbestos disease sufferers, but out of recognition that other 
Western Australians have life-limiting illnesses through no fault of their own and deserve the same treatment and 
benefit. I do not think the legislation should be restricted to asbestos disease sufferers. If Hon Sue Ellery was 
minded to amend her motion, or somebody was to move an amendment to suggest that the bill go to the Standing 
Committee on Legislation, I think there would need to be a further amendment to make it explicit that the 
committee is not constrained in any amendment it recommends. 

Hon Adele Farina: I don’t believe that is necessary. I think that standing order in the schedule refers to 
a referral at the conclusion of the second reading debate, in which case it is assumed that the policy of the bill—
because debate on it has been concluded—is not referred on. If it is referred on during the second reading 
speech, my understanding is that the committee can consider the policy of the bill. 

Hon NICK GOIRAN: I welcome those expert remarks by Hon Adele Farina, and I hope the member is correct 
in her interpretation of part 4 of schedule 1 of the standing orders. I encourage that interpretation, but I cannot 
see it in the words before me. 

Hon Adele Farina: It is custom and practice. 

Hon NICK GOIRAN: Perhaps there is a previous ruling with which I am unfamiliar, Mr President. In 
comparison with some, I am a relatively new member, and maybe I am unaware of previous rulings by either 
you or one of your predecessors. Nevertheless, I think that is a matter that needs to be considered before we 
make a decision on this motion by Hon Sue Ellery.  

The other matter that needs to be considered is not just the types of issues that the committee should consider—
the choice of committee and whether it has the capacity to make recommendations outside the scope of the 
policy of the bill—but the proposal by the honourable Leader of the Opposition that this committee, whichever it 
might ultimately be, reports no later than 25 February 2016. I note that when the honourable Leader of the 
Opposition moved this motion on Thursday, 24 September this year, it was reasonable to expect it would have 
been moved with the hope that it would be passed speedily and then referred to the committee. Regrettably, that 
did not occur on Thursday, 24 September 2015, in part because of the constraints of our structures in the house 
with regards to non-government business. I note now that in effect some two months and two days have passed 
and I wonder whether Hon Sue Ellery might consider whether 25 February 2016 is still an applicable time period 
or whether, at the very least, that further two months might need to be added—or two months and two days, to 
be precise—to the motion. 

Hon Sue Ellery: I am happy to. 

Hon NICK GOIRAN: I get an indication from the honourable Leader of the Opposition that there is no 
objection to the period of time being extended at least for two months, but perhaps that is another discussion. 

The other factor that members will need to consider as they contemplate this proposal by the honourable 
Leader of the Opposition is the process that is currently under foot with the Law Reform Commission and 
whether it is appropriate for this house, which can ultimately do whatever it likes within the constraints of its 
own standing orders and can even suspend its own standing orders, and subject to any other constitutional 
restrictions, and recognising that the house can in effect do as it pleases, nevertheless it does not mean that we 
should do things. I note that the learned and hardworking Attorney General has referred this particular issue to 
the Law Reform Commission. I had the opportunity to converse with my learned friend the honourable 
Attorney General this morning, and I understand from him that upon inquiries with the 
Law Reform Commission, it proposed to publicly release its discussion paper on provisional damages and 
compensation for gratuitous services on Friday, 27 November. Indeed, that would be tomorrow. I wonder 
whether in all the circumstances it is appropriate for us to refer the bill at this time to a committee in the 
knowledge now that there will be this discussion paper. One of the various concerns I have is that we do not 
duplicate resources, just as I would not like to see two parliamentary committees duplicating their efforts and 
inquiring into similar topics or agencies at the same time, because I think that would be a bad use of our 
committee system and resources. Equally, not to in any way suggest that the Law Reform Commission has the 
same status as a parliamentary committee of the Legislative Council but, nevertheless, they are learned 
individuals. My understanding is that there are three Law Reform Commissioners, all of whom would be 
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experienced legal practitioners in their own right. They have been tasked by the learned Attorney General to look 
into this issue and they are releasing a discussion paper tomorrow. Members might like to note that on further 
inquiry with the Law Reform Commission, it proposed that submissions on its discussion paper to be released 
tomorrow be provided by 15 February 2016. When I consider all those matters and lay them all up, I am not sure 
that the date of 25 February would be best.  

Might I add that those remarks are an addition to the earlier points that I made on the types of issues that I would 
like to see the committee consider—if it goes to committee—as well as my very considered thoughts with regard 
to the choice of committee and the scope of the committee to look into matters in and outside of the policy. 
Lastly, I have made remarks on the duplication between a parliamentary committee doing things at the very 
same time that the Law Reform Commission is looking at distributing a discussion paper tomorrow with 
submissions to be provided by 15 February 2016. 

HON PETER COLLIER (North Metropolitan — Leader of the House) [10.57 am]: I just want to make 
a few comments. At the outset, I think that there is general consensus of opinion, in terms of the intent of the 
Asbestos Diseases Compensation Bill 2013 that has been proposed by Hon Kate Doust, from all quarters of the 
chamber. However, there have been some issues with the content of that legislation and potential contradictions 
in aspects of the legislation. As Hon Nick Goiran just mentioned, and also the Attorney General in my 
discussions behind the Chair, on 24 November the Attorney General received advice from the 
Law Reform Commission that it proposed to publicly release its discussion paper on provisional damages and 
compensation for gratuitous services tomorrow. In 24 hours it will be releasing that proposal, and 15 February 
2016 is the date for receipt of submissions.  

Accordingly, the government feels that it would probably be fraught with problems and a waste of parliamentary 
and public resources to refer the bill to a committee to report by 25 February—that is, after 15 February—that 
would, at best, duplicate work that has already been done by the Law Reform Commission and, at worst, risk 
creating confusion, and contradictory and less-than-optimum recommendations. We have the two bodies doing 
pretty much the same theatre of work and, as I said, there is a potential for contradictions, overlap and a waste of 
resources.  

Given that, not that there is a lack of sympathy for the intent of the legislation on this side of the house—there is 
sympathy for the intent of the legislation—the Law Reform Commission will be handing down its discussion 
paper in less than 24 hours. We feel that it is appropriate that we at least get to that point; that is, to get the 
discussion paper in 24 hours and that will be a way forward. Yes, there is support for the intent of the legislation, 
but we feel the best way forward is to wait for the discussion paper from the Law Reform Commission in 24 
hours and, given that, it would be a pointless exercise to refer it to a committee.  

Adjournment of Debate 

HON PETER COLLIER (North Metropolitan — Leader of the House) [10.59 am]: Given that, I move — 

That debate be adjourned until the next sitting. 

The PRESIDENT: Members, let me just explain something. A normal motion to adjourn debate is not debatable 
and cannot be amended. However, section (5) of standing order 111, “Non-Government Business”, states —  

(5) A motion without notice moved under this Standing Order — 

(a) cannot be amended; 

(b) cannot be adjourned; and 

(c) lapses at the conclusion of the debate. 

Therefore, the only way that the matter could be adjourned is for a motion to suspend standing orders for the 
purposes of moving that adjournment. 

Hon Sue Ellery: And that is what the Leader of the House wants to do? 

Hon Peter Collier: Yes. 

The PRESIDENT: I am just explaining the process that has to be followed if somebody wishes to take this 
course of action. Leader of the House, you cannot move a straight adjournment. You would have to move for 
a suspension of standing orders to entertain the motion of adjournment. 
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Standing Orders Suspension — Motion 

HON PETER COLLIER (North Metropolitan — Leader of the House) [11.00 am]: So moved. 

The PRESIDENT: The Leader of the House has moved — 

Hon Sue Ellery: That is absolutely pathetic. 

Hon Peter Collier: No, it is not. It is for 24 hours — 

Hon Sue Ellery: If the Leader of the House wants any cooperation for the next three days — 

Hon Peter Collier: Like we have had cooperation in the last week? 

Hon Sue Ellery: Zip. 

Hon Peter Collier: Do not threaten us, Sue. 

Hon Sue Ellery: Gone. 

The PRESIDENT: Order! The Leader of the House has moved a motion to suspend standing orders for the 
purposes of moving an adjournment of the current motion before the Chair. 

Point of Order 

Hon SUE ELLERY: Can I ask for some clarification, just so that I am absolutely clear about what we are 
doing? Is the actual motion to suspend standing orders not a debatable motion, because if it is debatable, we will 
be debating it? 

The PRESIDENT: Let me just explain the process. A motion to suspend standing orders is a debatable motion. 
The Leader of the House might like to clarify what he actually wants to do. 

Debate Resumed 

Hon PETER COLLIER: I was acting on the advice that I was given, Mr President. What I would like to do 
with your concurrence is to ask you to leave the chair so that we can have some discussions with members 
opposite and find a way through this. Ultimately, as I said we are doing it — 

Hon Sue Ellery: I hope the Leader of the House is not, because that is what we will be talking about for the next 
four days. 

The PRESIDENT: Order, member! 

Hon PETER COLLIER: Do you mind if I finish? I am sorry it does not agree with the member, but I am trying 
to be accommodating. 

Hon Sue Ellery: No, you are not. 

Hon PETER COLLIER: Yes, I am! Would the member prefer that I do not ask the President to leave the chair? 

Hon Ken Travers interjected. 

The PRESIDENT: Order, members! Noting the discussion that has now occurred rather than a debate, I will 
leave the chair until the ringing of the bells and I hope that members may be able to get together to decide on the 
way forward that they wish to take. 

Sitting suspended from 11.04 to 11.13 am 

The PRESIDENT: Members, I might be able to clear up the confusion. If it was a normal non-government 
session, then the issue cannot be adjourned, but because the non-government parties have used their time to 
debate a bill, it is considered as a bill. In a bill it is possible to move an adjournment motion without seeking to 
suspend standing orders. Given the confusion at that time, I will go back and if the Leader of the House is happy, 
I will take his first motion to adjourn the debate. I will give him the chance to clarify exactly what he wishes. 

Hon PETER COLLIER: It is easily clarified, Mr President: I seek leave to withdraw my motion. 

The PRESIDENT: Which one? 

Hon PETER COLLIER: Both of them. 

The PRESIDENT: The Leader of the House seeks leave to withdraw—I will say both motions, even though we 
cannot have two motions at once—both the adjournment motion and the motion to suspend standing orders. 
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Motions, by leave, withdrawn. 

Discharge of Order and Referral to Standing Committee on Environment and Public Affairs 
 — Motion Resumed 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [11.15 am]: I wish to make 
some comments specifically on the referral motion. I thank my colleague Hon Sue Ellery for moving this 
motion. I think it arose out of some comments made by Hon Simon O’Brien during the second reading debate on 
the Asbestos Diseases Compensation Bill. I thank Hon Nick Goiran for his very well thought out contribution 
around the referral motion. He raised some issues around which committee has the best capacity to inquire into 
this bill. I support the comments of Hon Sue Ellery that this bill should be referred to the Standing Committee on 
Environment and Public Affairs rather than the Standing Committee on Legislation.  

I think the suggestion at the time was that it should go to that committee because the legislation committee is 
dealing with a range of other matters. As was indicated during the speech by Hon Nick Goiran, there is a 
possibility—one lives in hope—that over the next couple of months, during the break, the legislation committee 
will be busy looking at other pieces of legislation. The environment committee is perfectly tasked to inquire into 
this type of matter. 

Hon Nick Goiran made some comments around broadening the scope of the inquiry. I know that 
Hon Nick Goiran is passionate about providing for damages to be made available to people who contract 
diseases other than asbestosis, and about people who are seeking damages as a result of medical misconduct. 
I would fully support the member, as, I am sure, would a range of other members, if he wanted to go down the 
path of putting pressure on his government to move legislation to that effect. Hon Nick Goiran is in a prime 
position to do that. The member has demonstrated in the past that he is a very good negotiator within his own 
government room to achieve change, and I think that is a very important thing to do. However, for the purposes 
of this bill, my focus has always been around dealing with the niche area of asbestos and providing 
compensation for people who contract asbestosis. If the member wants to move down the path of providing 
compensation in other areas, let us have that conversation and work out how that can be achieved. However, the 
focus of this particular bill is around asbestos. 

What we saw happen a few minutes ago is another demonstration that when we work in this chamber, every day, 
we learn something new, and, every day, when we think that people know what they are doing, it is sometimes 
a surprise to find that they do not know. We have learnt today that communication is the key to all things. If 
there had been a bit of discussion around where the government was going prior to the Leader of the House 
moving his motion, we might have been able to allow more time during this debate. 

I would be very happy if this bill was referred to a committee. However, I know that the government would not 
be happy if this bill was referred to a committee. That is because the Law Reform Commission now has its 
inquiry finally on foot. However, I do not see any difficulty with a parliamentary inquiry looking into these 
matters. The Law Reform Commission will certainly be looking at the debate in this place to inform itself of the 
views of members, both in support of this bill and in opposition to this bill. I am sure that will be a full and well-
resourced inquiry, and I look forward to the report of the Law Reform Commission whenever that is eventually 
tabled. However, I do not think we should separate ourselves out or shut down any debate or inquiry that we may 
have in this place just because an external body is also looking at this matter. 

I will not go into any further detail, because we do not have a lot of time, and I have colleagues who want to 
deliver second reading contributions around their support for this bill. I thank Hon Sue Ellery for her referral 
motion. I know what the numbers are in this house, and I know that this referral motion will not gain the support 
of the government. However, I hope that once this matter has been dealt with, we will get back to the business of 
dealing with this bill and enable other members to express their views on the bill, and that we will reach the 
point at some time at which we can take a vote on the second reading and see where we go with this legislation.  

HON COL HOLT (South West — Minister for Housing) [11.19 am]: I rise to quickly make a contribution to 
the debate on the motion to refer the Asbestos Diseases Compensation Bill 2013 to a committee. Looking back 
on National Party members’ contributions to this debate, from the beginning, we have been very keen to find 
a resolution and a solution to this very important matter, and we supported the Attorney General referring the 
legislation to the Law Reform Commission of Western Australia. Although it has taken longer than we all would 
have hoped, it is an important issue that we need to get right.  

Given today’s announcement from the Leader of the House, we are keen to support the review, which means we 
will not support the referral of the legislation to a committee. I think debate on this bill has shown that there is a 
great deal of support across the chamber to have this matter dealt with by this Parliament and, certainly, I would 
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like to see the Law Reform Commission do its work diligently, but as quickly as it can, so we can bring the bill 
back to the house to address it and to build on the momentum we have and the opinions garnered through this 
debate. 

Division 

Question put and a division taken with the following result — 
Ayes (10) 

Hon Alanna Clohesy Hon Adele Farina Hon Sally Talbot Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
Hon Sue Ellery Hon Martin Pritchard Hon Darren West  

Noes (19) 

Hon Martin Aldridge Hon Peter Collier Hon Nigel Hallett Hon Michael Mischin 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Jacqui Boydell Hon Nick Goiran Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Robyn McSweeney  

            

Pairs 

 Hon Amber-Jade Sanderson Hon Paul Brown 
 Hon Robin Chapple Hon Alyssa Hayden 
 Hon Stephen Dawson Hon Mark Lewis 

Question thus negatived. 

Second Reading Resumed 

Resumed from 24 September. 

HON ADELE FARINA (South West) [11.25 am]: I rise to speak in support of the Asbestos Diseases 
Compensation Bill 2013, and to commend Hon Kate Doust on her work in this area—it is very important work—
and for bringing this bill before the house. Despite the fact we know of the negative impact of asbestos disease 
on individuals who have the misfortune to have the disease, the subsequent diseases that may follow, the impact 
that has on their families and the 250 Western Australians who die from asbestos-related diseases every year, it 
is disappointing that it has taken this long for the house to consider a bill to address some of the problems these 
people face obtaining justice in compensation for the disease that they have suffered. It is disappointing that it 
has taken a private member, not the government of the day, with all the resources that it has at its disposal, to 
bring the bill before the house. The government’s response to this bill to date is also very disappointing, and 
I will touch on that later. 

The Asbestos Diseases Compensation Bill 2013 is important. It is timely that we are debating the bill today 
because, as members would know, it is Asbestos Awareness Month. I had hoped we could have had a more 
favourable resolution to consideration of the referral motion, because it would have provided some hope for 
people who need this legislation and a better compensation system. I acknowledge that the 
Law Reform Commission of Western Australia is currently considering the matter, but the process we have 
decided to embark on today is a much longer process than the process would have been if the matter had been 
referred to a committee. 

As Hon Kate Doust said, in the main, the bill provides provisional damages for people suffering asbestos-related 
conditions and provides damages to compensate for loss or impairment of an asbestos disease sufferer’s capacity 
to perform domestic services for another, commonly known as Sullivan v Gordon damages. The 
Attorney General made a contribution to consideration of this bill over two dates: 20 February 2014 and 
8 May 2014. The Attorney General raised his concerns about the bill and explained the reasons for the 
government’s opposition to supporting the bill. I will seek to address each of those points, but I want to recap on 
the time line this bill has been subjected to, to date. The bill was introduced and second read by Hon Kate Doust 
on 31 October 2013. The Attorney General made his contribution on 20 February 2014 and again on 
8 May 2014. There were lengthy periods between the times we considered the bill. The Attorney General’s 
contribution to debate on the bill on 8 May reads — 

I am instructing the Law Reform Commission of Western Australia to inquire into the compensation 
regime not only for persons suffering from asbestos-related diseases but also to see whether the matters 
ought to be extended to litigants generally. I have settled the reference to the Law Reform Commission 
and, as I understand it, that inquiry will begin in the new financial year with a view to a report dealing 
with all the issues being ready by 30 June 2015. 
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As members know, that time line was not adhered to. At the time, government members urged the opposition to 
be reasonable and allow the 12 months for the Law Reform Commission to complete an inquiry and report so 
that we could be better informed, and the government argued very strongly about the reasonableness of that time 
frame. The sad reality is that people suffering from asbestos-related diseases do not have the luxury of time; each 
day that passes, another 250 people die of asbestos-related diseases. I think it is really important that the house 
understands that although we might have the luxury of time, those suffering from asbestos-related diseases do 
not. When the debate continued on 21 May, we learnt from the contribution of Hon Martin Aldridge that the 
Attorney General had failed to deliver on his undertakings to the house and the Law Reform Commission would 
not report by 30 June 2015. The Attorney General stood in this house and said the government was sympathetic 
to the intention of the Asbestos Diseases Compensation Bill 2013, and that it was sympathetic to the people 
suffering from asbestos-related diseases, their families and their parents, but that there were problems with the 
drafting of the bill and it was his view that it was best referred to the Law Reform Commission. He gave an 
undertaking to this house that there would be a report within 12 months. That time frame was not met, as we all 
know. I find it galling that we first learnt that that time frame was not going to be met through a contribution 
made by Hon Martin Aldridge. There is a procedure in this house for ministerial statements, so at any time the 
Attorney General had the opportunity stand in this house and make a ministerial statement to indicate to the 
house why that time frame was not able to be met and inform the house of the further delay. He chose not to take 
that. Many times since 21 May, when Hon Martin Aldridge made his contribution on the bill, the 
Attorney General has had an opportunity to use ministerial statements, again, to keep the house informed of what 
was happening and to provide an explanation about why the undertaking he had given to the house had not 
transpired. The bottom line is that after standing in this place and telling this house — 

Hon Michael Mischin: Did I use the word “undertaking”? 

Hon ADELE FARINA: The Attorney General stood up and gave his word. He said the bill would be referred 
and the report dealing with all the issues would be ready by 30 June 2015. 
Hon Michael Mischin interjected. 
The PRESIDENT: Order! 
Hon ADELE FARINA: Are we to ignore the things that the Attorney General says? 
Several members interjected. 
The PRESIDENT: Order, members! 
Hon ADELE FARINA: We have heard nothing from the Attorney General about any of that. Of most concern 
to me is that during estimates in 2015 we heard that the Law Reform Commission would no longer be a stand-
alone entity, but would be subsumed within the department, with, I think, $800 000 being cut from its budget. 
We were assured by the Attorney General that it would not impact on the work of the Law Reform Commission 
in any way whatsoever. 
Hon Michael Mischin: And has it? 

Hon ADELE FARINA: It certainly did not meet the time frame that the Attorney General told the house it 
would comply with. At no point in time did the Attorney General extend to the house the courtesy of informing it 
that that time frame had been pushed out. On 23 September, Hon Kate Doust asked the Attorney General 
a question without notice. She asked — 

I refer to the Attorney General’s second reading speech on the Asbestos Diseases Compensation Bill 
2013 on 8 May 2014, in which he stated — 

I have settled the reference to the Law Reform Commission and, as I understand it, that inquiry 
will begin in the new financial year with a view to a report dealing with all the issues being 
ready by 30 June 2015. 

Hon Michael Mischin: Tell me where I use the word “undertaking”. 

The PRESIDENT: Order! 

Hon ADELE FARINA: Spoken like a true lawyer who plays with the use of words, commas and full stops! 

Several members interjected. 

The PRESIDENT: Order! Let us proceed with the debate. You know the rules of debate; you cannot continually 
interject. 

Hon ADELE FARINA: I think it is reasonable for members of the public to expect that when a minister stands 
before the house and makes a statement, that minister will use their best efforts to ensure that the words they 
speak are accurate and if they have said that their department or agency will attend to a matter and have given 
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a time frame, every endeavour will be used to adhere to that time frame. If there was some reason that the 
Law Reform Commission could not achieve that, the onus was on the Attorney General to use ministerial 
statements to inform the house of that, but he did not. Credit to Hon Martin Aldridge that when the bill was listed 
for debate, he checked on progress and informed the house of its status; otherwise, we probably would have been 
none the wiser. 

I continue with Hon Kate Doust’s question without notice in which she asked two questions — 

(1) Given that we are almost in October 2015, why has the report not been completed and tabled? 

(2) When can we expect the review to be completed and tabled? 

The Attorney General replied in the following terms, and I quote from Hansard — 

(1) The commission operates as an independent statutory authority and exercises operational 
independence in the manner that it approaches the projects and terms of reference assigned to 
it. 

Hon Michael Mischin: That is correct. 

Hon ADELE FARINA: The Attorney General did not say any of this on 8 May. His answer continues — 

I have been informed by the Law Reform Commission of Western Australia that it chose to 
engage an external contractor for this reference and, to this end, conducted a formal tender 
process. This added to the time taken to commence the reference. 

(2) I have been informed by the commission that it is in the process of drafting a discussion paper 
for the inquiry, which will be published for public comment by 30 November 2015. The 
commission has further informed me that it anticipates being in a position to table the final 
report before 30 June 2016. 

We heard that the commission intends on releasing its discussion paper tomorrow, which will be gratefully 
received. There has been quite an extended process and despite assurances we were given that it was only  
a 12-month period and that we should allow the Law Reform Commission to do its work, things have taken a lot 
longer than that and, hopefully, the commission will be able to meet its deadline of 30 June 2016. It concerns me 
that the discussion paper is being released just before Christmas and is out for public comment during the 
months of December and January; I think that is unfortunate. Had the initial time line that the Attorney General 
stipulated been adhered to, we would not have hit Christmas for the comment period and I think that would have 
been far preferable. 

There was a motion for a referral to a committee that the house has defeated and the reasons for that are that 
people felt that referral to a committee at the same time that the Law Reform Commission was dealing with the 
matter was not appropriate. What has been ignored in all of this is that people with asbestos-related diseases do 
not have the luxury of time. Had the bill been referred to the committee we would have been in a position to deal 
with this much sooner. Because we have gone down the path we have gone down—the house has every right to 
make that decision, and it has, and I respect that decision and I am not questioning it—we need to understand 
that if the Law Reform Commission keeps to its time frame, we will have a report on 30 June 2016. That will 
need to be considered by government, and will then require the Attorney General, if he decides to implement 
legislation, to go to cabinet with a proposal to have legislation drafted. Cabinet would need to consider that, and 
then drafting instructions would need to be prepared for parliamentary counsel. There is then a process by which 
a decision is made by parliamentary counsel about work allocation and the priority that bill will take in terms of 
the allocation of resources. In some cases, bills get a AA priority rating and are worked through fairly quickly. If 
they do not, it can take a long, long time.  

Those of us who have spent some time in government will know that that is a very frustrating process. 
Departments complain about it frequently because of the limited resources available to parliamentary counsel. If 
a piece of legislation or proposed amendments to an act do not have a high enough priority rating, it can take 
years before there is anything in written form to consider. Once we have that, of course, it has to go back to 
cabinet to be endorsed, and once it is endorsed by cabinet for introduction in Parliament, it then needs to get a 
sufficient priority rating from the government on orders of the day to be considered in a timely manner, and if it 
does not, it can sit there for a very long time. That is my concern about the process we have engaged in today, 
and I remind members that people with asbestos-related diseases do not have the luxury of time. We need to 
remember that when we say we are sympathetic, and we need to understand the real, personal aspects of what we 
are dealing with in relation to this disease. We should not simply deal with these matters in the abstract. 

I would like to take a minute to talk about a personal situation. The person I would like to talk about is my uncle, 
Nicola Vincenzo Alviani, who was diagnosed with asbestosis. My childhood memories of my uncle are of 
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a caring, hardworking man. He had five children and came to Australia, after initially having left his three eldest 
children and his wife in Italy, to find work to make some money, because there was no work in Italy at that time. 
He left his wife and three children in Italy and came to Australia to start a new life for him and his family, and he 
then worked hard to raise the fares to get his wife and children to Australia. He eventually did that with no 
education or formal training of any sort; the only work options open to him were labouring jobs. Having lived 
through the very difficult post-war years in Italy and making the very difficult decision of leaving his wife and 
three children in Italy to make the long journey to Australia, he was then faced with the situation of being unable 
to speak the language and having to go out and find work, and taking whatever job he could find. 
Obviously he eventually made enough money to bring my aunty and the three eldest children, the three girls, out 
to Australia, and not long after that their two boys were born. When my aunty and the girls came to Australia, 
my uncle was working in the mines at Gwalia, just out of Kalgoorlie. It was a difficult life, working in the mines; 
it was long hours, underground, and all the occupational health and safety conditions we now take for granted 
were not yet in place—although, noting the deaths that occurred yesterday, I sometimes wonder whether we 
have actually come that far at all in occupational health and safety; we still have a very long way to go. But at 
that time the conditions were very, very difficult. He worked very, very long hours and, as I said, the 
occupational health and safety conditions were not that good at the time, and he would have been breathing in 
quite a bit of dust while working underground in the mines. 
Some years later he relocated the family to Perth, and again, took whatever labouring jobs he could take. Like 
my father, he worked as a grano worker for periods of time, and also got a job in a spray-painting business. 
Again, at that time occupational health and safety rules were not as strong as they are now, so there was no 
ventilation. He told me that they were not even given masks to wear. During that time he worked in the spray-
painting business and also in various other labouring jobs, including demolishing old houses and pouring 
concrete. In those days they would often manually mix the concrete, and there were many occasions on which he 
was exposed to asbestos. In his case, it was not easy to determine which business caused the asbestosis, which 
made the whole process of seeking compensation extremely difficult. If one cannot identify the source from 
which one has contracted the disease, it becomes extremely difficult to even look at the issue of compensation, 
so that was never really an option for him because he worked in so many jobs during his life where he could 
have been exposed to asbestos. 
He was one of those men who did not let the grass grow under his feet; I do not think I ever saw him sit. Even 
when we had family meals, it would not be long before he was up and doing something. If it was a family 
barbecue, it was Uncle who was running around and cooking. 
Debate adjourned, pursuant to standing orders. 

Point of Order 
Hon SUE ELLERY: Mr President, I ask you to take some time outside proceedings to consider the point of 
order I am going to raise with you. During the course of that 80-minute non-government business, two 
procedural motions were raised by the Leader of the House. The clock did not stop while the house was 
considering the procedural matters. The clock was stopped once you left the chair until the ringing of the bells, 
but standing order 15(4), “Non-Government Business”, is quite clear that — 

After the conclusion of formal business each Thursday, Non-Government Business shall be taken for 
a period of 80 minutes. 

Indeed, there is another time-limited matter of private members’ business that we are about to enter that is, again, 
for a time-limited period of 60 minutes. It was not contemplated when we created this set of standing orders that 
it might be possible to use procedural motions to effectively chew up part of a time-limited debate. I would not 
want the events of this morning to set some kind of precedent by which, for example, the government could use 
a series of procedural matters to chew into those 80 minutes. On the other hand, the opposition could stand 
during private members’ business to chew up part of that time in procedural debate. I ask you, Mr President, to 
take that on notice and give some consideration to what advice you might offer the house about how to ensure 
we have not this morning set a precedent that we do not want. 
The PRESIDENT: I will take that on notice and have a look at the situation. I just make this brief comment. 
The house on many occasions relies on customs and practice, and it relies on courtesy, goodwill and negotiation 
to conduct its business outside prescriptive standing orders. The Leader of the Opposition is right; that 
eventuality is not specifically covered by standing orders, and I will consider that. If we want the standing orders 
to cover every single little eventuality, this chamber could become a very adversarial, nasty and difficult 
debating chamber. That is just a general comment, and I do not think that would be very constructive. 
Nevertheless, the Leader of the Opposition has asked me to consider it, and I will. 
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